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Building Z-144, Room 109 
9742 Maryland Avenue 
Norfolk, VA 23511-3095 

Re: Draft Five-Year Review for the Naval Education Training Center Superfund Site 

Dear Ms. Johnson: 

Thank you for the opportunity to review the draft Five Year Review for the Naval Education and 
Training Center Superfund Site dated June 2009. While EPA recognizes that the name of the 
base has been changed since the listing on the National Priorities List, environmental documents 
should use the official name of the Naval Education Training Center Superfund Site. Detailed 
comments are provided in Attachment A. 

An important component of the Five-Year Review process is to evaluate the effectiveness of 
institutional controls that have been included as a component of selected remedial actions at 
sites. EPA supplemented the 2001 Comprehensive Five-Year Review Guidance ("2001 FIVE­
YEAR REVIEW Guidance") to promote a more thorough and consistent approach when 
assessing les at the Five-Year Review. Although a draft of that supplement was issued in 2005, 
it has not yet been finaJized, Attached is the March 17, 2005 Working Draft of the Five-Year 
Review Supplement ,- Evaluation of Institutional Controls (see Attaclunent B). Please revise the 
draft Five-Year Review in accordance with this guidance to ensure that the Five-Year Review is 
consistent with the procedures outlined in the Supplement. 

The Five-Year Review should be a stand alone document. For the McAllister Point Landfill, 
Section 2 .4.2 provides only a short summary of the past five years of relevant d~ta and/or refers 
to the Draft 2008 Annual Report or Draft 2008 Marine Sediment Monitoring Report for tbe 
information. This section should incorporate a detailed evaluation of the relevant data for the 
evaluation period (e.g. , §2.4.2.1 on groundwater should include all of the details included in §4,2, 
pp. 4-2 to 4-4, and include Figure 2.4 from 'the Draft 2008 Annual Report), 

The "Key Infonnation" table on pages vi to vii for the McAllister Point Landfill (OUI and OU4) 
needs to be revised to be consistent with the revisions to relevant sections per EPA's specific 
conunents in Attachment A , The language in this table should be revised to be substantively 
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similar to the language from the pertinent sections of the report. While EPA is not providing 
comments on this table, it has provided specific comments on the relative sections of the Draft 
Five-Y ear Review Report and these revised sectio~s must be appropriately reflected in the "Key 
Information" table. 

Please include a general schedule for the cleanups that remain and describe all site cont~ols that 
are in place at unremediated sites to prevent exposure. 

The EPA team looks forward to working with you and the Rhode Island Depl;lrtmyl1t of 
Environmental Management toward the cleanup of the remainder of the bl;lse., ,Please do n9t 
hesitate to contact me at (617) 918-1385 should you have any quest ions. !,' 

1: J, 

! I ,; 

Attachme,nts 
','1 

cc: Paul Kulpa, RIDEM, Providence, RI 
Cornelia M,ueller, NETC, Newport, RI, 
BWan' Olson, US.12~~? BO~!OIl" M1\ ' 
David Peterson, USEP A"Bo&toJ:l"MA 

, .' i' - '. j! t • " ~ • 

Bob Lim, l)S,EPA"~~~Wp.,Mi},,,; ,,'f , ,,II, 

Ginny Lombardo" USEPA"Boston, JY:1A 
C!tau Y,u, USEP A, B'o&tonj,tIA 
Bart Hoskins', lJSEPA,B,Qston, MA, , 
Ken Finkelstei~, NO'AAI 'Bosto,n"MA , 
Todd Fi~iayson: G~imet Fle~i~g, Q);,ono,¥E i l 

Steven Parker, Tetra Tech-NUS, Wilmington, MA 
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p. v 

p. vi 

ATTACHMENT A 

Comment 

EPA currently'dotuments the construction completion date for the Naval 
Educ~ti~m an.d TtaininJ?; Center SUPt.?rfutid Site as I?ecember 31,2010. 

, EPA recogrtizes'that this date will likely be postponed because there are so 
:rhanisites wherecleariup activitIes remain: Th{table

i
on this page 

incbrrectly lists the tetdediaf actioncclI~pletiQn daF~sr(individual sites) 
irisi~a:,9 a the cqhsWctioh cOIrtpleti'6n, date (entire base). 

- "fL.,·: '.' 

Remove the first issue because since there are no drinking water standards 
'for'the Mc.t1fli'ster Landfill. 'The' gr~tip.dwater reqvirement is to prevent 
conraminants'frommigrating :ITOm th~:landfill." Please note that federal, 
not State, drinking water standards apply to CERCLA sites in Rhode 

'1 'Island~;' , , I 

pp. 1-6 to 1-8, § 1.2.2 The table is identified as a "chronology of important events regarqing the 
& Table'on pp. 2-2' \Jpetatibn and reinedies for theMcAl1iste~ Point Landfill." Landfill cap 
& 2-3 O&M is listed as beginning in 199i The t~ble on pages 1-6 to 1-8 lists 

p. 1-12, ~2 

p. 2-5, §2.2 

p. 2-6, ·§2.2 

ann,ual O&M reports for 1998 to 2004, but the table of! pages 2-2 to 2-3 
, lists'only'the tinnual O&M reports frorti years 2004 to'1008, but no earlier 
years. With respect to the marine sedihlenfs rhonito~ing program, the table 
on pages 1-6 to 1-8 does not list C1;ny of the momtodng reports, and the 
tllble oH pages 2-2 and 2-3 oiHy lists the 2008 roun'd 5 report and not 
rounds 1 tol4'; completed in 2004 td 2007. Please correct. 

"Please iist the September 2007' MqAllister ESD. . ~ , 

Revise the last two senterices to'discuss the groundwater classification 
under federal, rather than state, standards. ' 

Tne second sentence in the'last paragr~ph on t11is page references Section 
2.2. Tpe reference should be to Section 2.3. 

, ,"" ;' , , \ . 
In the discUssiOh of the insti'tUtional cQntrols established under the 1993 
ROD,' tli:'~ tepohsl;rould discuss the periinet~rc:hrun liq,k fence required to 
lfrnit slteaccess: The report shhrild'alsb sUrllmatize'ilie procedures set 
forth In the NAVSTA 'Newport ii'istniction intended to, ensure that site 
'access i~restricted and contt;ollea: ·Il}~tl4itib.h.,t11e disbilssion of the ESD 
signed iit October 2~07 Sh01,ild-further detail thebasis and changes related 

c '; 

, J:, 
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p. 2-6, ,-r6 

p.2-9 

, 
p. 2-15, Table 2~2 

It 

p. 2-16, §2.4.2.1 

p. 2-16, §2.4.2.1 

p. 2-16, §2.4.2.1 

, J, 

to institutional controls that were incorporated into the remedy (see 
Sections 6 and 7 of the ESD). 

The Land and Resource Use 'section discusses the potentflil for risk if the 
shellfishing ban was lifted. The ROD goals for the MOM ROD are listed 
on page 2-8 arid include p~eventing human and ~yiqn ingestion of shellfish 
impacted by sediments with COCs abov:~ 'the PROs. Page 2-9 of the report 
indi~ates that thePRGs w(;(re 'developed 'to achieve /l. ri'sk reduction for all 
i'dentifled receptbrs. 'Since tqe< PRG,~, wei~, myt in th(;( dredged areas (see 
b'ottom of p. 2~ II' imd t<?p of,Pr~ 2-J,2)'" j~is,lll)~~paf iY~Y the fishing bans are 
required. See related comments regardmg page 2-23. 

" . 
! ',\. <, t ' • '4' (. '} .', \"" 

Disc'uss the groundwat~r classi£icfJ-tiol1 under ft;deral, rather than state, 
,standflTds: ,$ee also C9Il1rnent,for 'page ~ .. 1 S, ~{~ption 4.4.3. 

't, I" '" , I}, 

, Please change 'PROs' to 'RGs' since they have been embodied in the 
ROD. 

" i; " ", ,1' (,. " 

Add a'discussion 6fthe results of the h.abitat restorfJ-tiqn efforts (i.e., eel; 
grass and artifiqial reef). ' ' 

/: ; " "., • ,j. 'I ,". 

a) 'Jpe' 'two monitoring events listed ShOl~ld notb,e, th~ ,Same. The last item 
\! . ' ~ . , ; i ' 

in th~ tab~~ shol,1,ld fefer to theundredged ar(;(as), Please correct as 
approp~~ate. . " '_, " :'" '" ' 

(;,\i., , ! ". . j , i.. " " 

b)' The a,sterisk (ROD, Ye,ar = 1991) does not,ap,Hly to t1}e two items 
bec~use Year 1 for th~§~he~s i~1004, not 1,99i 'I,Rl.e1l;$e correct. 

Please clCl-rifY the last sentence in ,the first pq.ragr,al?h wl'\ich states that trend 
analysis is not needed. Some evaluation of data trends is inherent in the 
evalqatip'n of da~aalthough dYi~ailed trend ana1ysi~per ;-;e may not be an 
on-going re'quiretPel)-t. ",;'" ' , ' ,',,; , ,,' 

, 1 ~ " 

EPA agrees that groundwater m~nitoring data i~dicate stable conditions 
_ fU1d few excee,~,lanp,e~,9l appli9abl~, watw qua}ity,yritqria. One except~on , 
; IS ar~e,~i?, whiSb- 4as "b¥en ob~qrv~d,p;msiSite-ntl:Xi~t,MW-l 07R in the r~ge 
,6f:?90W ~OO ppb. I:Io:we;v.er, thiSi'well is upgradiF'nt pfthe landfill, so that 
,.it ,is uRt,.ap'pareq.t that ,elpv*!ed ar.se~p~cal)- pc ascr~p~cl, ,tl? the landfill. 
MW-l1l~ a,l,sa shQws,ylevated arsenic,typjcally in,}4e, range of 100 to120 
~pb; ,thi~ well i~"dmvngradient of the 1cp1d;fiJi, ljea,yhig ~pen the question 
of whether the landfill may impact redox conditions in underlying 
groundwater. The Draft Five-Year Review Report indicates that: "Most 
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p. 2-16, §2.4.2.2 
.... 

p. 2-16, §2.4~Z.2 
'; Ii 

p. 4-i 7, §2.4:2'.3 

p. 2-17, §2.4.2.3, ~2 

exceedances are margi,nal and indicate that the use prevention of 
groundwater at the site is protective of human health." Delete this 
sentence and r~place it ,with text from Section 4.2, pages 4-2 to 4-3 of the 
Draft 2008 Annual O&M'Report, which states: "High-level arsenic 
exceedances (MW~ 1 07R 3'91 ug/L) are Cl;Ssociated with regions under the 
cap. " .... The site does not appear tq be contributing to off-shore porewater 
arsenic levels.:' Pl~ase note that state regulations for Closure of solid waste 
landfills may impose minimum reqpiiements for monitoring, including 
'riumher of"\lpgra4ient'~d downgiadi~~t wel~~, frequency, and analytes. It 
shouid be 'v~rifie(i.that any p~6pQ~ed optimi~~ti9n of,the groundwater 
monitori~g. ~s' in compliance wIth, StU' regli(atdry'ryquirements. 

j ; t c i > l.'" ; i. ) i.' , J: -r i ' ) t l j,; } , : • 

The Draft Five-Year Review Report refers fdihe EtC'report, that 
" ",~ecoml11ends reduction of g~O'gndwat~r Ipol!;itoring to the western 
perimeter wells to assure no contamimmt'infgration.'; .In its June 15,2009 
lerleL ~P A' &s~~ed' co~e~ts' p\iQtis'.re'6ommenq.;;lti'0~ and is considering 

. the'reco,rriIriendatiOlls made in 'the 1)raf{2a08 Annual O&M Report. At 
~:: <,'" . "t~·"-; 'T, :': r ;!, ,~ r,f1§\ ' '\ ;'f"'J < j" 

first glance, this ~roun(h~~~~i-'Ip?~torfug reqpctiOlldges not appear to 
comply With 40 CFR 264'. 97(aXl); 'wh}ch i,{an ARA:(t,under the ROD. 

Please change the reference from Appe:qdix F.-I to F-2. 
. ". , • , " ' '{ . 1 l' ' ; ; • ~ " " , 

,( ~" I , . ; 

EPA, agrees that landfill gas rPpnitoril1g dat\l nleetre~latory requirements. 
In a lna.~lire landfill such"asthisj~'as eVQlutipn. is '~ot expected to increase. 
it iir~~a~dna~~e to 9o~i~e~ie,ductio~ o(g(,l~,~crertHllg,and monitoring 
frequency. Please ellfo¥e ,that any propo~alln'eF!s the minimum state 

,. t_) t l\? j _ t ;. , \' " :'/' \' 

requirements for Closure'of a solid-waste landfill. 

Pledse'revise thy last ~ent~nce, that states that P AHs' are not accumulating 
hi tissue. The fa.ct that t~~ ~ AH' concentrations are less than the proj ect 
action limits Calmo! be the Basis 'for the condusi~n that P AHs are not 
accumulating in tissue. Please delete this conchision. ' , 

The thirqsbntence is Incbhlpi'ete and contains a spelling error. In addition, 
the sentence states that "the ROD g<;>als would have to be re-evaluated." 
Please refere~ce for this stateni~nt. 1}.ls9" there IS, ~:spel1ing error in each 
Of the DuJ'lets. , " '. 

pp. 2:'1,7, 2-1,8,2-20, Ple~se CQrt~cfth~ multi:pl~lypJgraphical'eri~rs on these pages. 
& 2-24 ' '," ':', ' ',' "'., ; , '.. 

' .. ",) '. 

p. 2-18, ~1 
, ,< < ' ,'. _ "_', ,~ , , -~ " _ 1 , < "' 

The increases in PCB iu.MSG 1, 3,811d 4 and P AHs in 4 and 5 are noted, 
but the second bullet recoITIillehds teqninating fu9nit6rlng at MSGs 1 and 

, " " ' 

v 



p. 2-18, '§2.4.2.3 

p. 2-18, §2.4.3 
1,' , 

p. 2-18, §2.4.3 

p. 2-20, ~4 

p. 2-20, §2.4.4 

" 

! 

4. Please explain this disconnect. 
'1 

Regarding the second bulletin the first paragraph, the fact that PCBs and 
P AHs are increasing is a reasonJor contjnuing monitoring at MSG 1 and 
4. Even ttlOugh the reference statIons may show increasing concentrations 
(note: EPA questioned this in its May 19, 2009 le~er), this does not 
dlscou~t the increases at MSG 1 and 4. Please' edit 'the second bullet to 
incliCate th~t moni'tonng'will pontinue'at MSG l,'Yld ~ consistent with the 
Navy's July 8, 2b09 responses to commenfs on the Draft Marine Sediment 
'Mdnitorlrij; 'Report. M9~it6ring shouid c6~tiriue until contaminant 

I • \ ; !' • ~ 1 ' ; " ')., ! '1 1 ; 

concentrations are below the remedllil goals and demonstrating a definite 
d,ecreasing treml.. 

:: t, , 

Please expand,disdussion of ARARs because the RrDEM Remediation 
, Reglrllatlbfid haveb~en updated tWice since th~ ROD was issued in 1993. 

" PI~ase spJbrfi~~l1y ktate whether th~ updated r~gulations have been 
reviewed and lr'the remedial goals selected in the ROD are consistent with 
the tygulations. State whether, thc'prptectivenessofthe remedy has been 
adversely 'impacted. ' ' , , ' , 

Revise this sectio~ bec~use the ARARs tables'in Appendix D and the 
McAllister ROD do not identify either fe<;ieral qr state groundwater 

" j ' 1 , ~ , _ ' ' ,I , 

standards as ARARs (EPA notes that th~y do ideJ;lti,fy RCRAIRI 
HazardoJ~'Waste standards ieq~inng the roo,nitoripg of groundwater at the 
landtlll as .fRARs). Gro~4~~fer clea~up).st~dards do not have to be 
achiev~d ,\1l1?yr a waste m~~~e,inert unit. 

While there have been several changes to the ARARs poted in the RODs 
and previous Five-Year ~eyi~i~'1 as listed in Appendix D (i. e., two federal 
w~rlands and floodplains ARARs no lon,ger exist), none effects the 
protectiveness of the remedies.' 

Discuss the results of the eel-grass monitpring. 
, ~:. , 

• f" 

According to the 200 l' Five-Year keview Guidance on page 3-6, this 
seCtion should include the status of recommeJ;1dations and follow-up 
actions from the last review and results of implemented actions, including 
:vhy~her t1;lyy ac~i~yedi 0-~; int~J,1d~~ ~llfIlo~e. , o/f0rt(, d~tflil R~ the findings, 
Issues, and recommendatIOns from the 2004 FIve-Year RevIew should be 
included. The 2004 Five-Year Review identified issues that were 
addr~s$ed by ,the O<;t9ber 2007 ESD ~nd the iss~an-ce of the Base . 
111~trl;lction'd~ted Septemb,~r 27, ,2,007 ,(f~r SecJ~~~~ 6 and 7 of the October 
2007ESD). 'In addition, please note the dates of the earlier Five-Year 

VI 
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p. 2-21, §2.§ 

p. 2-21,"§2:5" 
, , 

1'1, 

. ;'1" 

Review reports, so that it is clear when the first and second Five-Year 
Reviews were completed. Provide il refe.rence for the ,2004 Five-Year 
Review. Also, tlie tlUrd and' fourth paragraphs relate to the 2000 ROD and 
the 2003-2004 habitht resto,tati6nefforts. This information is not 
'progress since the'2004 Five- '{'ear Review; and 'should not be included 
here. The first sentence 'of the last paragraph' is' not complete. 

The Implementation of InstitytioQal Controls and Oth~r Measures sub­
sectioi1/~hould further c.fetaJl·th~"rrtstltutioAaf cO'ntrol r6quirements of the 

'i • ~:s~and; expl~i4 fh~'~~~~~1 Lor i~~~~~~~,~:~o,n~i :c~:' 'T~e, tas: sentence 
, mdrcates that "if ~here IS a change in propeny ownershIp In the future, a 
deea 'testficti'oh 's'habIa :be d:rfisia~red 'as a :furth6r'institutional control to be 
,~ !'.~_', ~ < .f., ,. ' /" _ .<C.> '" ~ _ . ., ~ . _ ; _ , ,'- ! _. _ ' 

'placed 'on the ~ite." Thy,Octo,oel' 2007 ESP require$ that if this occurs, 
" deed 'rbstrictl~p~: lI1ee~~il~lsta~f( ~fi~ toeaf ,~ebdr~in~' s,~~dards for 
'''t~sttictio'ns, Will o~lestabfished to-'pllt *ppl\cable lanli use restrictions on 

I }' __ ) : I; , ,-- ','" '" , _~, _.> _ ,:,,~~.n-_~:: :':1:" 'I''- ';," ;:,(\ 

'tHe property. The' ESrYhiaKes the esta15lislirneht of deed restrictions, if 
property o'Wl1ership changes, a re;quirementofthe R()D. 

,_ • .' ,\- ~ ,': I-i~j~'.' ~ly:, 1 "';,;J~. 

a y P lea~f6 ~dlt tlvi fuifd' setli~n~¢ '-phder '<bppoit\Jlrf~rf6~r Optimization" to 
re~d: ""The r'esuits 6f this study '~ay jU$tl:CYa reqtiesf for a reduction .... " 
b)" Please' edit the fbuith,senteri6e' il,rider '''<)ppo'rtlui{ty for Optimization" to 
be coilslstenf With' ihe'Navy"(::rul~~ '8, 2<109 redp~nses to comments on the 
'DrajUviarfne S?d~inenr Mbntfotirll/ Report. ' '" II ' 
/ , ' , • ~;; , ~ , ~', 1 I • 1 ! ' 

Regarding the last'brillet~EPA'Agrees that'fue spatial c'overage and 
lreguency for monito~ing of groundwatyr, landfill gas, and sedirn,el1t qan be 
'~~~~ced.· jPlea,s'e,~ee pr~ff'?U;; ~oprrh~l1t~ te(~~~~i~~ Jb

l
¥ peed to ~eet' ' 

mlmmunnegUlatdty reqU,Ireniel1ts for monitoring' 6r'closed solId-waste 
limdfills. .1/. ,} . ' ;,1' .. Hi 

pp. 2-21 & 2-22, §2.5 The Reme<;lial Action Perfopnance apd Ip9.icatot ()fRyl)1edy Problems. 
" I ! shb-sectidtis 6rily dis~li~s Infdi:matiQh, t}}rough! tb:t?2004: Five-Year Revi~w. 

, : The T~chllical 'Assessment Se~tldi1 is 'it ke~ secfi8i1' of tIle Five-Year 
\ Review R~Pdn'wnere ilie da~a; f~o:tll:the eyhluatidn' perlod (i.e., 2004-

f " 2009};' are suppose<;l to l1eHus~atd ahswer the Fi~b~y~~' Review questions 
, , tHat wilnlien~upportlhe prdtectiven~~'s staienieht:(setSection 4.0 of the 

200 1 Five~ Year RevieW Guidl:rilcej. 'fhb d~taf1s 'of th~ evaluation of the 
20Q4.;2009 site c.fufu\sh6~la:oe preS'ente'd In $e~tiQri.'~A:f, and then 
summariied' ill'the apprdpriate suB:se6tion~ of SecfiOli' 2.5 to respond to 
the Five-Year Review-question regarding wht(ther the temedy is 
futtctioning asiiitehd~'a: ',', { " ,," •.. (\ 

~ ( ') " I 1 , 1 I "~ 
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p. 2-21, §2.5 

p. 2-21, §2.5 

, ! 

p. 2-22, bullet 1 

p. 2-22, §2 .. 5 
", i J " 

. ,I' 

The System Operations/O&M sub-section offers recommendations for the 
continuati9n of O&M ~ctivities. thi's);u1?-s~dion should summarize the 
~ystem operation,and O&'M data for the evaluation period to address 
whe,the~ th,e remedy is fUI1«tioning as ir,tt~nded (see Section 4.1.2 of the 
Guidance). 

,'t ' I' : I '.~:t: ~ ,,~i;, ' . ,\ d~ , \ ~ 
In t,he /?p.pprtuni.t\e~ f9~ 9p~~l11iiz~t~0n, ,~~ction, pl<:f~s~ provide an evaluation 

, period for, thy stat~mimt regard'ingfandfill gas\emis~ions data. The report 
r,~fyrs to '~J) fj.jr ip94~lil:\g st\l:4y ~hath\ @der comiiderration. Please clarify 

" wh~~,~r this i~ go'iilg,tR;~~,fompl~~~,. 'W it, c~J)tr,~~id~ EPA's current 
Un~erstaJt9.ing." Thythjrd s,el,ltence indi,cates that;t4e r,e:mlts of the study 

, jus~ify ~ reduc~~on, in tJ7.e 'landfiI1'g~, ,and am~leni aii Wonitoring. EPA is 
'! ~~qt,~~a~~ o~ IJ?;9~elj:e,s].lltsthi:lt! SllPPQ~ tp~~ recoIIfP1eIt,~ation. Please 
provid~ turtnet 4etails an(t/;l r~fy~en~e. tq the, study fi:q~lngs. 

, - } J:;; l' , '" ' - 'I ~ .i '- , ,- ,! ' 

, , 
i " f , ,,' t <: '; !, 1;< ' '': ,;f' l 'I 

This 'section is somewhat confusing as it discusses both landfill gas and 
maripe!)esiipleJlt. I,>ki:lse a.dd fur;the:r, d,e~~ls ,and ti:plelines to support the 

, reas~ni~g' pt~sented, "With resReyt' t9 ~he reduPtl0n of sediment ' 
1pq~~t9rj~g~ ~PA ,pr8vi~e4 c,o~~e~,s 'on May 19, 2PQ9,. ~P A . 

I ~ l' 

re~~mm~rids ~flt a bml~ed, sedlmen~ and PRfe ,water chemistry samplmg 
program be contin:uefi at~SGJ\and MSG 4, The Na:vy's agreement to 
continue monit~ting,' as reflected in their July 8, 2009 response to EPA, 
should be reflected in, t:l1e Five-Year ,Review. 

;, 1" l' t " ,; . ~ ; !" ~ < ~ ;, • ',1' 1 #. .; , 

, T~e,' i~sN\utionaliy~n~rqi~ are i;mple~~p,ted thro~gh t~t;'~ase Instl'llction, 
npt th1:ough tre ESD. Th~ ESD docwnentsth~ requ,i;ryptent to have Ies to 
properly implement the re~edy. " 

, 'I Pl~.as,~ p;rovide.la;nguage from the ESD that aq.4ress,t}s vapor intrusion in 
ili~'event' of propertY transfer. ,,' ' 

, r. I '" , J,. ':..' .,: >, ;! I { r. 

,! ~lef1se, revise q~Y~rjon ~ to ,PrY ,con~~stent with ~e ?,OO 1 Five-Year Review 
! )1Ui~an.9H; , In ad4:ilipp;J)I,~ase: i~cl\lde ~ SUh7~~ct~0.f1 for all of the bulleted 

, \ ~opi9Slillder Questio~ ?:,1p.,~9QR;rdflPge ~th;the 9ui9.ance (see Exhibit 3-3 
, ,,' anp Section ~tO 9ftne Gq~d;:tnc~J. i}lthough SOPle of~Ae topics may not be 

appUcabie,,~,i8 !l111i0rtaPJJo r~veal that the topic was evaluated under the 
Five-Y~w. Review,. A subrsectign op. 'Expecte4 HrqgressTowards 
I\1eet~ng RAOs~lis ~ key a~s,e:ss~elli topic ,!Jiatwa&,p.ot addressed in this 
PFa:ft p'iye-Y~ar Revisw R,t:!.flOrt (s?e Section, 412.4, of the Guidance). 

, , 

The Five'-Year Re~i~w sho~ld in~lu,qe a bett~r qescriptjpn of the ROD 
basis so that it is easier to discern whether changes have occurred that 

Vlll 



p. 2-22, bullet 3 , 
:;., 1 ' 

p. 2-f2, 'b,ullet ,4 
". 'i ~ . . . 

p. 2-23,' §2.5 

It ,< >' \ 

p" 2-23, §2:S' 
~;j 

'J 

p. 2-2;3, §f.6 

, , 

should be considered. E.nhanc~ ,the djscu~sion or include the risk numbers 
to support 'the claim' th~t dredging conta~inated marine sediment leads to 
elimination of site contaminants as a potential ingestion exposure pathway. 
The Draft Five-Year Review Report could be enhanced by presenting a 
risk calculation showing that without the cpntaminq-ted sediment, risk from 
contact with seditnent and ingestion of shellfish will be acceptable. 
Clfrrently, the report provi4es lIttle basis t~ show, whether it is safe to 
consitme !:ihellfi~h. " ' 

) ~ -' 

Please expl~n'how dre,dgiilg ~~~tam'inl;lted marin~ s~4iment leads to 
, " ,', 1 • ',,, ;:\ ' \ 'i 'f , {,q-j 

elirrlin'ation of site containiIiant's as a potential ingcs\}o,n exposure pathway 
by enhancing the discussion or presenting risk numbers to support the 
statement. 

z. , ':; ~ 1, ,'- f ~ "'> 

, 911 pag'e 2-J 8 it.~as l}Hteq ~h~t ,p;¢~ and p~$ ieY~l~ h~d increased at 
'several sarripling)ocafiQns. How'Has ,the Nayy ensured that these 

"f' .' : '" ? .v',t;, 'j.~ ,:!{\~ ~"" '".~r-·~, ;1', ;t{ 

,increases did; ~?t r~sylt in a r~sk tQI'~~~:p. hy3}th 9~)~e, environment? 

! C ' ,_ , , ' 1 '{" I I , ''" ~ :. " .( j [ J ., , ' 

, ~lrea~~,~dd a section rQr th,e '~un:vpfl~ Rffl?,ff.TycRni9a) Assessment,' as 
required ~y the 200 1 Fiv~-Y ~ar Re;viyw9lJx<tance. 

, <,;i'), ,~ \: ' '-, ., l' "\.-.: ~1~L, ~j ',j-.) ,t I 

,!, th~Iss~es Sedion',sh~u1d il1~iiIde's\~q-s~~ti9~~'fQ~'~lrt~pics identified in 
.' : , \' ., ~ j -,' I'" ,« ' " : ii \ ,\ ~ - , -' , l;;1 '.' ,- - 1 , , 

" !' th~ ~OO 1 ,fiv~-y t;ar '*evj~:r Gui,~cy and· s~~bt41 Q~ pr~sent~d consistently 
WIth the ExhIbIt 3-3, SectIOn 4.4.1 and ExhIbIt 4-3 of the Gmdance. The 

'groUridwater issue'~hould b'e 'd'eleted, fro~' W¥ ot~~~eS's~Ftion since there are 
no drinking water standards for the'McAllister Landfil1. The groundwater 

r~~uireme~~ is it? p~e,ve~t c,9n!~m.i?~ts, frQ~ ~i~fati,ng/rom the landp~t~ ; 
( -' < 

, "" '1;<' ~ •• ' ( '~. ,-, ,,(-, ,{~;rb' _ {J ';'L ',' 

The'MOM ROD 11ste4 ~e¢ed,iaJ ,',lctioR' .99Jj<-:ctiv~s, of pr~venting human 
and avian ingestion of shellfish impacted by sediments contaminated with 

,90 9s aboY~:th9:RR<!s.: ;~in,9,~ ~~P~Gs w~~e,D?-~t in th,e dredged flteas'iit 
is unc~.eatwhYithis ~s}ir~ed~lf~ ~,.issu~., ~, ,', " ' 

; , • _ • "e rJ': ';: : -;;' ,_,', ~ _-:~'--. --' 

An '~ss!l~' sh.9ul,d b:~ a4de,d ~9f~e w~inr, s~di,~e~t. ~s detailed in EPA's 
May 19, 2'009' letter on the Draft 2008 Marine Sediment Monitoring 

~0~1.S ,Report, the,~it7 4~!~ :shR~ '~t ~n, rxt~rV;'f~, 3~ rurd 4, PCBs are 
Jnctela~m~ (t?O~gl?-! ~tlp \\,el~ ,bp~ow tpe Il(~RG~),;. at M~Q 2 and 3, PARs 
\v~re increasing un~irHt' 20()8 saIn,PliJ1~(evept; ~d at'N,1SG 4, PARs are 

, incr~asing. 'Tnes~ resu ~uggest thai fUlke' ~6ri.itorln'g is warranted at 
tJ:tyse st~~i~m~. The Nftvy's agr~~ment ~o cqt;ltinue,rpo1'l;i,toring, as reflected 

, ,,: ' "I .,"";.....t, 

IX 

'. 



p. 2-23, §2:7 

, I 

p. 2-24, §2.8 

p.2-24 

p. 3-1~ ~2 ~, 

in tHeir July 8, 2009 fes'ponse to EPA; should be reflected in the Five-Year 
Review. 

" 

This section identifies that "existing land use controls need to be 
trilr).sferred into deed restrictions if ownership of the property changes" as 
a n;corrimendalion. It also indicates that "if there is a future change in land 
us~ ofthlsite that in~ludes'buildhigs ... an evalmltioh of vapor intrusion to 
indoor air will be completed." These were the IS~'Ues identified in the 
~004 Five-Year Review that led tp the issuance of the 2007 ESP that 

, addressed tHe issue, so it sflo'Uld no longer be listed as an outst~nding 
ls~ue: ;1' ' ) " 
:' :' 'I 1 ,', 

1 . ~. 

Consistent with EPA's May 19,2009 comment letter on the Draft 2008 
, l1m;ine Sediment :tv;£pnito!ing Report, EP A does not agree that thy marine , 
, :sedirn~nt 'riWJ;litQring program 'Hail be red~ced. The pianned termination of 
, fuonitoriIlg 'It MSd~ '1' arld4 (at~dgeda;e~S) is preniaiure. The data 

" ~" , < : , j j ~ i ': • r ; . , 

) ' , presented in't1!e Match 20'09' Draft Jvlaiine Sediments Monitoring Report, 

;' ~,~pl!~~?~0~~d5: <?Rto,qer20?,~ s.\l~~P~R ~~ ~ss~rtion t~at there i,syo 
, una:cc/oiptfl,Q1e, sIte-~elated, ecolog~Ral, rIsk at the Site. QuestIOns about the 
in6rda:smg;decf~Ja:sing lead trends vJ~;e not as c'l~tJ; however. EPA noted 
uncertainty 'lh9ut the backgrolJUd condition "!ltd argueq that the eviclynce 
dbes' 'riot ~;u~~ort atfi-fbvfipg ,tile detections, tb I,a, ~ac~gr?und non-point 
source.Be'c~use dftl:i~ possibljr'increasing concentrations, future 
monitQri 's warrantep at MSG 1 and'4, in addition to MSG 2 and 3. The 

, ,'.' ':~~~"~,1:~i! 'eet;nenn~}6~ynu~pio~ft,o~~ng/ ~ r~~y,yted'in t~eir July 8, 2009 
, ~esp'qIi:?ejtQ EPA, slioul,d?e reflegted In ili.e,FIye-y~W' ReVIew. The 
, 'oJ R~2omm,eIia.ations 'fnu~~ be gr~s~nted conslst~nt wfth t~e table in Exhibit 

2r~4dftQ.~ Gliidanct(" ' ,:',,' ," ' 
: <,.1 i; ) " r:.' ;'~,.;\ ,~~;1 )" \," ".{~ .~ 

, '1Chang~ "mMls~ to 'tHeutl's" in the s~cond se~terice '~d delete "and RIDEM 
GA standards." Explain where these exceedance/S,arein relation to the 

t·'-,: ; ", .;~' ~ ,', . 't,:,. >'~'. ";'.' " 't> i ) .', ".-'; 

C6mpHance Boundary for th~ landfill. ' , 
1 -,;~' , ' -'j fl. ,,~ ) " , !. ~, ,. , , 

I -',: 

R6.Jise'tne discussioA'oii the,QU4' r~s~lts to' r~fle~t EPA's May 19,2009 
comments on the Draft'2008 Marine Sediment Monitoring Round 5 
Report, rel~te4 comme~~~ ~ereiJtd~:nd ,theN~yy' s, agreement to continue 

., monitoriiig, JaS, refle,~ted Ihthdr, )\tly 8~ 2.0p~, response to EPA. 
" ,!, - ", ;, J~ ;\,:" './ '\ > 

Sqns~~t6?t ~tli ~h~ 'Z'90(fri~~~?~~'R~;V(~~ ql1i:J~qq1. include a section 
ph the'''Next ~evie~." Thl~ wasriQ.clUded'In the "Key Information" table, 

t., ;) "page \;U, })~t ~ho;~i~f,~J's~6V~ '*'ci~~ea hi, tb'e;boqy of t~~i report. 
) -I •• ", t 

Ins~rt the foilbwip.g n~w third s~ntence: : "The' waste b~came regulated by 

x 



p. 3-4, ~1 

pp 3-6 & 3-7 

p. 3-8, §3A.l? ~3 

p. 3-9, ~2 

i',f 

p. 3-10, §3A.~ 

the feder~l Resourye Conserva~ipn and Recovery Act (RCRA), in 1980." 

" 

Revise the last sentence to refer to the groundwater status under federal, 
not State, groundwater standards .. 

Soil c9ntamination ~om waste oil is governed by CERCLA, so if soil was 
removed as part of a UST cleanup und~:r a separate regulatory authority, 
the Navy still needs to complete a final ROD for soil and groundwater. 
Plea,!'le, exnJp.il1,whether fe4eral,drinking water sta119ards have been met~. 

, " .' 1 .' " 

Change~r:e~<;ti}1ig' to ~remail1iI);g.,~ 

: " 'i t 1, ~., , 

. l;l}e f1n~iqg qiSyAS~e,d lp., ~~ t~I;d s,el1~eI).S~ .(i. e., evcV, uating groundwater 
ql;lse,d on ~~aty !)tan,~ards) i;S not re~eyapt. to .get~rmining whether a final 
gFo.undyvater remedy! has lleen achieved. feQ.ftral dripkipg water standards 
must be met. 

, ~, , t 

! Alt;l?<\lUg~ ~e, ROD include5J both. federal and ~tat~ dFtnking water 
standards as listed ARARs, only the federal l3tap.dards apply to Superfund 
sites in Rhode Island. Please note that EPA has changed its risk-based 
stan;da,rd for mang<;tnese. Other listed ARARs no l~mger,exist ~e:g.i a 

. federal we9ar1~s ARt;\Rs) or are, not ARARs (e.g.! OS'HA standards), but 
do not effect the protectiveness of the remedy. Any modifications required 
l11S:Y be a4dres~~d ,inthe fi~:u~l ROI?, if; p.~~es~~\i ' 

r • ,,1,. 

Please expand the discussion of ARARs because the RIDEM Remediation 
R~g':llatiol1s p,a;ve peen momulgate<i sil}cethe~OD.w~;issued in 1992, 

, P,lea~e ~pe~\ficfllly sta~e whethe,rth.~~,e regulation~ have been reviewed and 
the remedial goals selected in the ROD are consistent with these 
r~g¥l~tjpW) an~ thyrefory tP.~ prptectiv~nfss of tJ:te. r~medy has not been 
advers¢l;,r i~pctc~ed. ; . ,1,' ':', " ',' 

p. 3-1 t, §3,5, bullet 2 Instit~tional controls tV,ay be.,reijloved9nCy a final Nq,F,urther Action 
RQI).is issued .. \.~ , . 

p. 3-13, §3.7 

1' ... " 
p. 3-13, §3.7 

. ' ' 

This section is not accurate. The remedy is not complete until EPA 
declares)he remedial action QQl,1lplete: The repo,rt s,ll(~:uld discuss when, 
thi; is likely to take place .. AAditiop.al s~plingJl}ay'be,required,to 
support a final ROD. ' 

) 'j.', ,:1,0 > 'j , " '," ; , 

EP A ~grees th?t the ,ll,mltip,ly, roun,ds .Q(gro~d»,ater w,onitoring indicate 
no remaining exceedances of water q}1fllity criteri~, ,iilld,that it is 
appropriate to close out the groundwater monitoring program, and 

xi 



pp. 4-1 &4-2, §4.1 

abandon the site monitoring wells. Please verify that the site is not 
hydraulically downgradient of any other active sites where contaminated 
groundwater is at issue. ' 

Add information on the status of the field investigation and a schedule for 
cbmplefion of field work, sUbmittal of the draft SASE report, and other 
CERCLAIFFA actions.' 

p. 4-2, §4.2 " The first paragraph indicates that an areatd tliesouthwe'st is not fenced. 
Please explain why it is not fenced and when this will be addressed. The 
second paragraph disc~sse~ field'woikcompleted in' 2004. Please 
summarize the data generated from that effort. The third paragraph 

; ), discusses a Phase II 'ESWand' id6htifies' recoriitnk5ndations from the ESA. ' 
", Pleas'elindic~te '-ivhen these teC61mnendilHons were'implemented. In 

, .,' , additi6n~' proviae a'schedule for CERCLAlFF'A ac~i\rifie~ for this site. 

p. 4-3, §4.3 

pp. 4-3 & 4-4, §4.4 

p. 4-6, ~l 

The last sentence is not accurate. All sites in RIlFS must assess residential 
'seen'ario as it is basis for no aCtion witli untesiTioted'use and exp6sirr~:' 

'!lPlease'c6trectordek~te: " ,i, '" 

In paragraph'4, provide dates for the removal'actio'ris'tliscussed. Provide a 
sthedule for the CERCLAfFF A activities1for this site.' ) 

Please include a brief stinllm1rY hf the findings 'of the Reinedial 
Investigation Report for the NUWC Disposal Area. 

< 1 '",{ 

" 'Remove tHe l~st sen:tetice 'since 'there i~ rio1r~gulatotY agreement 
., . C"oncemitig' how gr6undwat~r will 'be adares~ed at OFFTA. 

\ ,. ~ ~ , ! ! 1 

p. 4-6, §4.5 

p. 4-7, §4.6 

the second last paragrapha:ppeifS to b~[cHfonolQgitally 'out of place. It 
, \.,. ," 

should be rewritten and incorporated fnto other Phi-tii df the discussion. 
Also please correct the tense in the fourth sentence since the two removal 
actiOrts have already occurred. Finally; lis wrlttentllEftext suggests that thd 
two removal actions discussed will make the 'site suitable for unrestricted 
use, which is not correct. Please delete that inference. 

,I., 
't , 

, biscu:ss When a ROD is q.llticip~ted for thisOU' and ,:trh~ther the area will 
,. De subject to Five' Year' Re'vtbws.' :. ' ' ,! : 

The last sentence is not accur<').te. All sites in RIfFS mu~t aSl:/ess residyntial 
'scenatidas it is oasis for no aciiorh¥ithunrbstrict~d usb and exposure. 

" Pleasecdrrect or delete. 
'; 

XlI 



· , 

p. 4-7, §4.7 "." a) Tq.e second paragraph stat(1s that the:il1)'\e,st~g'ltionscompleted in April 
2005 remediated cont~inatio:p caused by DESC .activities. Please explain 
what remediation was conducted. 

, ' 

p. 4-8, §4.8 

, ' b) The text states that DESC remed\ated contarntnatiQn caused by its 
activities but that contamin~tjoI\ remains at the ;sit,(;(. Please explain how 
DESC determined what contamination was theirs. Since the site still 
requires closeQut UllQer'superfu.nd, this cJiscussion.is not entirely releyant. 
~' 7,' -, < 

,if ,'J\ 1 ;' 'I ,! 

The description of the Site Investigation (S1) activities should discuss the 
; soil, r~rnpval, Ftst~y,i;tie1 ,tha,tqpq~rred. Pller~~e iJt;y/U}li'e 'W estimate o~ the 
, vqlmue o(soU r.emoyedJ~nH the recom:me:tl~atiq.Q.' for further action 

! ,,:provided in ~el!~I ~epo~. ; ';' I 
, J ) "' -' ~ 1 ' 

pp. 4-8 to 4-9, §4.9 Please move the third paragraph to the beginning of this subsection. The 

p. 4-9, §4.9 

p. 4-9, §4.9. 

p. 4-9, §4.10 

p. 4-10, ~4.,1O 

p. 4-11, §4.10 

p. 4-12,-§4.11 

paragraphs~oHld, al,sQ; introdBce dif~er~1fc~ in II;t,eqiaJhflt are under 
investigation (i.e., current investigation addresses sediment/surface water, 
etc,). , .' j' , 

i . ' ,"J i:; ,. 

Please discuss the on-going investigation~!atTfU1k,51a;nd 
recommendations for further action provided in 'the SI Report. 

) . . l ~ I, ~ 

Wh'lt action is, planned to,address conceqls.raised by RAB members that 
the go:ve:r;nment fence 'on the eastside ~fi~ ~arm 5 had been 
comp~omised and: trespassing was likely taking; pl<;lce,? , 

AppenQix IV oft9.e FFA lists:Buildipg,32 as tqy sjte,flPt three s,malI-:, 
rooms. ' Please modify the Fiye year:ij.eview by, d«leting "three, small. 

; ," ' - ~. 

rooms in the south west comer of' from the first sentence. ' 

In~onmrtion about therel1?Qv,al of asbestos from Building 32 should be 
inc1uqed. " L 

In the second paragraph, it would helpful to generally refer to the cleanup 
schedule. Please state that the remedy is currently planned to be selected 
in 2012 and the cleanup is likely to be completed by 2015. 

In the second paragraph, it would help to generally refer to the cleanup 
schedule. Please state that the offshore remedy is currently planned to be 
selected in 2010 and the cleanup is likely to be completed by 2013. Please 
state that the onshore remedy is currently planned to be selected in 2013 
and the cleanup is likely to be completed by 201<5. 

X11l 



p.4-12,§4.11 

p.4-12,~3 

Please delete 'the last sentence iIi the first paragraph as additional 
investigations on shore are 'anticipated. 

Discuss when a ROD is anticipated fonhis OU and whether the area will 
be subject to Five Year Reviews. 

pp. 4-13&4-14, §4.13 Discuss the 'Draft SASE Report and status ot that report in this section. 

AppendixC 

AppendixE 
" 

Appendix F-1 

Appendix F 

Appendix:F-l, , 
Figures F-1.3'-11, 
through F-1.1O-11 

Table F-2.1-1 

Provide a schedule for the issuance of the Draft Final SASE Report. 
:- ~ I, ,f } , ; :: ." " , ' . ., ;- 1 ' 

White this appeiidiX: appears t0
1 
hppr6ptiateIy list the individuals polled for 

the FiVe' roy ear Revie~ repon, lit' dde~ not 'srnrui?-arize the findings from the 
polls. EPA's guidance indicates that 'the"i't1terviews should be documented 
and the results should be summarized. , 

• 1; '" I: 
, 

Please inclUde tHe'most cutreflt Base InstruCtion (i. e.,' 5090.15B). , , 
l. r 'I' 

Although samples ofbenzo(a)pyrene show non-detects in the figures, the 
detection limits for benzo(a)pyrene exceed the MCL level of 0.2 uglL. 
Please provii:fe lower 'detection 1im:it'levels for future samples. . 
J ~ 

Figures 1-1 and 1-2 correctly identify the MCL and RI GA for 
benzo(a)pyren'e as 0.2 ppb.' However, the: remaining Appendix F figure 
'hlistakeriJy l'is'ts the MeL for benzo(a)pfrene as 40 ppb and indicates NA 
for the Rf Gkvalue. Please correct tliesefigUtes. 

The,figtrres incorredly Ii~t MeL for benzo(a)pyrerie as 40 ug/L. Please 
correct these figufbs'topresent MeL'of 0.2 ug/L. 

The table title 'indicates that the'data are from 1997 through 2001, but the 
table includes data collected in 2003. Please correct. 

~.' ~., I 

< 
'. i 

I . _,_, 
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3/17/05 WORKING DRAFT - official Regional review will occur when supplements have been added for;,vapoi 
intrusion, sedimentS,and reuse; there will be one ·fmal FYR supplement document that includes ·all 4 components 

OSWER 9355.7-12 

Supplement to tbe 'Comprehensive'Five~~Year Review Guidance: 
Evaluation 0/ Institutional Controls ,! • 

rL.' { 

1.0 OVERVIEW 
.( , 

\" , 

, i. l ;~ {'J , ,: ,:' ;.~', \',.< !~' < ){ ~. '1: .I .. ~ i:,,,,, l'" • 

1.1 The CERCLA Five-Year1~e~J~w (FXR) ~ftl,l~,pr9~eC#y.~p.~s~,0f'aJ~1Jile~y:is ~riggered 
when remaiping,on,.site hazard~us.~ubstan~ys, pqllu~tfll, 9r, co.\\taminaJlts ~~e. abpv~ hi~e~s that 
allow for unlimited use and unrestricted exposure (UU/UE)(see CERCLA § 121(c) and 40 C.F.R. 
§ 300.430(f){4)(ii));j,Th~ Biye~ Y(;!ar R(fvie.w i~J~I.sO, ttigget;e,dt,V,V~~n s¥c,h ,a rttr,r\~dy ta~~~ W9re, 
th~ Jive, X~a.fs· Fq, ac):li.ev;e W(lJR R~giR:Q.s£~ho,u}4.be.gip. pJaJll15ng tAri{FYR~, for, y~ph,~it~,; 'j " . , 

approximatelY!J?ne year.beforf? the.,4.\le.Pa~e;so,that.,ttWl;e is,adeqg~te drp.e t~ tporoughly !~""e\V aU: 
aspec.t~ ;of ,each site. ,In th~ initi;a,lp lallQ.ipg, stflg~~,:EP A ~d, the~~,tate should discuss ~e roIr ,Oh' ,i' 
the State, in t,11,e.F,YRpn;)cess'. \ .' L ''''''j ." .:, ,';;, 

, ') 

1.2 Institutional Controls (lCs) are designed to prevent exposure to contami~tion, usually 
through restrictions on the use of land. ground and surface water, and other media, where 
contaminant levels do not allow for UUIUB. ICs also may be used topr~¥~nt int~rf,rence wj.pti 
remedy components or operation of the remedy. Ih addition to being part of completed remedies, 
ICs can be used during the conduct of the remedial investigations/feasibility studies, the 
implementatioll of reme~li~l actions ang, jlw;pp~rati~n ~~d main1en~ce9f. remeqi~A(,';ti9ns.:, 

!, ;-L 

'.' .- '1 "" 

" ~~' },1\ ~''.:~ll{i-iifJ __ ,·J! L';;l,t'J}': .'.., '{' .,1, ~l "I,/, 

The cU)!fentFlv~.Y:ear,Re;vi~w9ulqtWc~ I (~uiQfmRf().,prov'~~~s. f:lJramywork t.o .CQn~uct Fh!'~~ 
Year Reviews p£theJC portiQl)t\;)flrel;O:(fd~esil},aftni¥Jll~Ts~m.ilill,:, t9 ¢:~ ,r~vi,ew q,f ~y o!he,r, I ' 

remedy comp.onynt~;EX9~tpts;frbm;1;he Gui4anc$H~latyd tq IC~(p:iay,py JOU11~ tn 4\tt~clpnyp.t~:.;· , 
"ICs in.the,2001 F;Y;R.Quidance,.";, TW.~ sllPplement,PfoviqeS Jur~lWr.d¢tai1s.on t1"\e.conqypts 
discussed ig\ the Guid3:I}.ce in ord~r :topr0l\1ote a I;nC;)J;~ ,thQrougl1 and ,~Qnst~tynt apprqach, W}1Pll' , 
assessi.ng.rGs,~t the Fiye-year Rt(vi~w. The;reyiew;sho\:I1d;ippntify,1C is,~ues a1td'as~ess ,~ene~d 
for;additiQ~al evaluatiorUlJl4/or follo\'YrugactiOl),s which ar~,appropriat~,fqrinclu~io;:tl i.:I,1Jhe > 

-Issues and Recmnmend.ations section pf:the F.YR;repOJ:'t, .. ;The:'d1,:,e19Pw~p.tq:$a;impl~ID~Q.P~Ji9n 
of actualsolutio,nsare not·r~quiryd to~occur befQre c.Qn)'pleti9n 6ftQ,e F;1!~;t:eRPt;ti. ,),;rjpr to,m~ 

\: t 

l"Comprehensive Five-Year Review Guidance" OSWER 9355.7-03B-P, July 17, 200l. This document 
may be found at http://www.epa.gov/superfundlresources/5year/index.htm. 



3/17/05 W0RK1NGDRAFT - offioial Regipnal review will occur'when supplj:lmehts hav:e been added for vap,or. 
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due date of the, Five,.. Y earR,eview R~port; the review teftlP2shpJlIACOnsid~r .the, f911Qwjng 
activities in order to evahiate the effectiveness ofICs in ensurIng the remedy'sprot~ctiveness: 

- Review documents and analyze data related to ICs. 
- Request PRPs gather/submit information on ICs for which they have. r~sponsibility. 
- Obtain and review offici~ copies of ICs in place.,1't ' \'. ' 
- Include ICs in FYR interviews to determine awareness, compliance, and enforcement. 
- Include IC,s in the fYR site inspections to id~ptify land ~se changes and IC Gompliance. 

, ,~ Asses's effectiveness' ~d pfotectiVeilei£s, 6f Ies' (6dack'bfICs).! i.' :' 

;DetdriiIirl~jwHethet it is~u:es identified affect curl'ent andibr'futrne protectiveness: 
,:- \. t' : ;. , , {I n ; ''; , I f _" 1 :< ~. ~ L' 

The reiiia~nd9r' of this docui#~llt elab'otatesdti~e '~bdve{items:'Many potential Ie' issues' and 
q\lestions 'arg' Hientifieu in:this' d&Uihenf: HoweVef; rfibhrH 'isitles id.entified willappiyto, all sites ' 
aAd alhypes'bfICs. SHes:fuay alsb;Ptese'nhuiiqtl{f:lC-rerat~d i~su&s that artfnot expressly {; , 
identitied in'ibis'document. If thcreil irl;suffictcinftlme' to' insike aptotectiVen'ess determhiation ' ' 
by the due date of the Five-Year Review Report, protectiveness should be'deferred and' a'date' 
within a one-year time frame set for making a determination . 

• .1 

/' (, 

2.0 . 'DATA' C()LEEC1ION . , " .' : 1 '; l t "' < ~'~~:,. 

! 't' 

, l' 
." f ~ ," "" . ( " 1.: • .; -"; I, 1, ~ 

SectiQI) 3.5.1 and page B-6 of the FYR Guidance contain information about documents that may 
be appropriate to review for the FYR. The following list highlightslthos'e:ddau:rrI~nts that arc' 
likely to ~~ve i¢ormation pertinent to the evaluation of I <;s and provides some appropriate 
questions' to' consider when're'vie'\Vfngthe docU1rtents;JiSeverru' of t'rre'ddcUnients\;Stigg~sted f~r 
review arerepons !rid ;cfurenf6'dpies'6rIC )iflstrUments;' 'Unfike: decisidt;i' docUments, these 
dOClllIlents1fua§not exisfill 'tHeit'cUI'reht forn1'1tftlie' siteifile, , TC doctulrents, which ate f 
components 'o'fthe final'rerii~dY'aeeIsi6n~§hould' hemaihtail1eCl in the 'site file' 'and, genet:a'lly,' '. 
tracked'in th(;HCmfa.ckihg)'Sy§~rifNny ICidocuments crui'oe'a;ttaefied to the:PYR rep0rt, ' 
in61tfde<i;i'n~theiFY'R 'si:t,:\lfil~~ .ortefereti~ed ihth~ report;' Regiorisshould establish their:own best 
practices1f6r Keeping alfa1rifEtihtairrihg tli;ese recdrds/Nbte!tID,tt,'Dot all' thedbcumehts listed below 
maY'e*lsffbfan\f~dtitalfabHiti~s, parti~4Iatly'acti~e' f~lCi'lities:' 'Review of the decision ; " ' 
docl1l'1\ehts'at FedetaI,Pli6i:fifies'!s espeCi~lly;keyfor assessing'the adequacy ofIes at the'FYR . 

'2 At a minimum, the review team examining Ie issu(;,)s shQuld consist of EPA's remedial project manager and 
attorney. For some reviews, a multi~disciplinary team may be needed. 

" 2 _ 
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because Federal Facility Agreements (FFAs) make RODs, Remedial Designs (RDs), and 
Remedial Action Workplans (RA WPs) enf(1)foeable documents for the site. Because Ie 
implementation details may be included in the ROD and/or in post-ROD documents, such as the 
RD and RAWP, at-Federal Faci:lities,it is important to examine all appropriate documents to 
ensure a complete review;" 'i l' ~ , 

• Decision documeritSc(R0Ds,. ROD Amendments, ESDs, Action Memos, 
RDs, Ri,\WPs) , " 

,,,- 1., Is any waste left-in place above UU/UE levels? 
Do the~decision documents require that Ies be 
implemented? If-so, what media are addressed' and what 
types ofles 'are cohtemplated?3 
Do the ddcu.ments refer to existing les (e.g., current zoning 
ordinance, enforcement mechanisms, easements, etc.) that 
addresscontaminatecd media. and/or exposure pathways? 

• Risk Assessments, RIlFS,; etc . 
.... ' What type of land use assumptions were used in 

determiriing risk and cleanup levels?4 
Were exposUl'e·andrisk assumptions used for the ROD tied 

, , , directly to les selected? 

• Reports (O&M, monitoring; etc.): 
-Whattype Of inforination is included in these reports about 

the status ofles'n's an'appropriate level of detail used? 

.'! Real 'estate documents, 
, ,For evaluation of proprietary controls ,and deed notices, 

" ,obtain a Current title search/title comfilitment (or current 
ownership and cuftent,encumbrances report similar to what 

, \ 

3 If the decision documents are vague and you are unable to answer the questions, clarification and/or 
modification to the remedy may be appropriate. Various administrative mechanisms (e.g., ESD, ROD Amendment) 
are available for modifYing the remedy. Refer to Section 7.0 of A Guide to Preparing Superfund Proposed Plans, 
Records of Decision, and Other Remedy Selection Decision Documents, July 1999, OSWER 9200.1-23.P, available 
at http://www.epa.gdv/supetrundlred6urces/reiriMy/rodsiindet:.htfu. Therb is also .rdiscussiorcof appfopriate 
administtativ~ steps bnpages -l2~'1'4 of-BPA's Sudte.gy to Ensiire lnsl!ttidibnal Cohtrol lmplemehration dt Superfund 
Sites, September 20'04, OSWER 9355.0-.f06. ' ' " 

, , 
j 

ilThe'information in fo6tnote 3 maybe relevant to this question as welL 

3 
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"is obtained with a title commitment). 
~l _ Do leases and suoleases cohtainany'use restrictions? 

, ·IG In~1ruJnents: Enforcement documents (UAOs, CDs, AOCs~etc.) 
Does the property owner have any agreements ,with EPA 
(e.g., Consent Decree (CD), Unilateral Administrative 

• 

, , Oroer'(UAOj, provision of aCc,ess, etc'.)? 
Do enforcement documents require PRiPs to implement ICs 
(e.g., obtain and holda'restrictive covenant)? 

" " Do'cnforcement:documents require PRPs to monitor and/or, 
'enforce rcs?" 
Are the PRPs required ,to report/certifY IC status to EPA? If 
,so, how often? ", 

I Clnstruments:Go:vernmental: Controls 
Obtain dated (no more than nine months before the FYR 
due date), copies5 of,current government controls, such as 
,ordinances and confirm that they are still in effect and have 

,Bot ,been' modified. 
7' Is EPA,anwor the State named as anjnterested party in 

proposed zoning changes within the site boundaries? 

IC InstrUments: Proprietary Controls I 

Obtainaated (no)nQie than nine months before the FYR 
, <',due date), copies?,'of existing proprietary controls, usuf11ly 

obtained by conducting a title search/commitment. \ 
Obtain dated, copies of eneumbranc,es which may impact 
sitplCs(referenced in Schedule B of the title commitment) . 

.,... : "Obtain ,grantor/grantee r~cordation information. 
,-' IdentifY easements that cover any area within the site 

boundaries and/or any areas of site-related contamination 
where no remedial action is occurring. 

, , 
','{ • ~ .','1' .'. ",\ ~t '~'"', \. <;' " ~" 

( 5 At a miJWnum"c~pi~s shollig vlJli~te the<sN~ ~~,4f\tli Qftl:!e Ie;;. Qfftc!I)\A ,yertifjcati,oll ?fICs may be 
useful for'§j~es with' li~igaJiQ!19c<;JJltj)1g ,or pe:ndJl1g. 'TyPj<;~ily, c~r#A~~tiqn, en,t~iIs t4esignatl,!I:e oftne officjal 
responsible f.or the control. This may involve a stamp ,or seal of a governl'Q.~nt QftiC!'~, '. ijgwever, certifi,pa,.#Qt)is 
expected to take different forms depending on the specific IC and site. 

6 See footnote 5 for informatioh. Copies of.proprietary controls may be found by doi;ng>C:l title se<ll'eh. 

4 
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• IC Instrurp.ents:" Informational Controls , 
Obtain a titl~ search to 'confirm that required notices exist 
<:1,nd appear in the, chain of title. 

-- . ; Were' any notices filed that record the existence of a CD or 
'; lJA0 but are.n0t legally'effective to restrict any activities? 

If so, )the original intent may have been for implemenation 
of an enforceable proprietary control. This scenario is more 
likely with older remedies. 
Are there public infotfti~tionJeduoation;.pt(ygrams in place ", t 
and how effective are they? 
What is the status of other informational controls? Are any 

" .Cr , advisories still in. place' ana m:aintained by the issuing , " 
( agency? 

• ; Do. amy 6ther documents'exist in which IC information is captured? 

'Jo': 

2'.2, What,are some waysP,RPs can participate in providing Ie information? 
i ," 

EPA" not the,PRPs; should det<:umine the,role ofIes in the protectiveness determination. 
However, 'as stated in! Section ~.3 of the Guidance~PRPs may;, and should be encouraged to, 
perform certain support activities, such as data collectiol11, in;the FYR\process. EPA may require 
the· PRPS:t0 aonduct studies to provide an Ie analysis :to BPA·that cail be used in making 
protectiverress.determimitions; The-role.ofPRPs is expected to vary by site given EPA's 
relationship with specific PRPs. The,enforcemen.tteam, should: 

'. {5 ';1 

• Exainine,settlemenfcirrd ;enforcement documents regarding PRP 
obligations withiespect.toICs. 

• Requese that BRPs gather ' aild submit data, studies, or analyses about any 
, [,-WJs pursuant to appropriate .provisions of enforcement documents. This 

, ,/ .~: i·' ,1.< 

7 Authority for a request may be found in the following provisions of a CD or VAO: 

/" 

"periodic review" provision which requires PRPs to conduct studies determined 
to be neCessary bfEPA. to dondlida'p'ei'iodic review (~ 17 6fthe modef RoRA 
CD) ot (~43'ofthe'fuodel'WRAUAO);' " ' -
·a:ddition'alwdtKimddifid.tloh'ofworkpibvisidn (~ 14 Of the model'RDRkCD 

, or~· 44 of the' modeYRDRA VA~); , 
CD and VAO provisions requiring PRPs to maintain the effectiveness of the 
remedial action; and. I 

other site-specific ptovisionsofCD or VAO (e.g. j ~ 26 (c) of Model RDRA CD 
requires a Settling Defendimt to obtain a title commitment and title-policy)" 

5 
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request can be made in addition to or'in'conjunction with requests for 
sampling and monitoring data and reports. Possible requests EPA may 
make of P:RPs are to. get a reeOF4~d copy of a restrictive covenant or 
easemenlfrom theCoUIlty Recorder.ofDeed's Office and obtain a title 

, commitment 'or purrentewnership/encllinbrances report. 

0' . 

3.1 What some·key generallefquestion~ I should ask'Fegarding the site data? 

- Have problems with existing ICs or lack ofICs resulted in any exposure? 
If so, ,what has been done to ensure ,such, pwbie11ls 40 'not recur? 

• Do current levels of contaminants allow UUIUE (defIned'by Guidance as 
"no restrictions on the potential use of land or other natural resources") of 

, , 'all media'?' lfn0t,Jan I~ restr,ieting the useofith&,media is'probably,needed 
to prevent exposure. Note that if the cleanup levels are 
eommerical/in<:iustvial, the'site usejs restricted and,ICs would be required. 

,. Areall;:Remedial AetiOltObjeQtives, including IC'i'speci£cobjectiv~s, 
adequatelymetlby currentICsf' "" ,',' 

-Do decision d0cUJ!nents adequately,speeify. the;ICs,including the following: 
elements!, If notdsthjs.information captured elsewhere and what i 
additional dOC,11me1ltation may be need~d7'. .. ' , 

Clearly and comprehensively described objectives (site­
wide'and for'specific 'areas) oi":the'ICs8

, 

Performance stand~ds " 
, i , " ' __ 'Adequatelayeringor'setialuse OHfJ:SJl 

,... i Adequate ,plans Jor mpnitocing;anq enforcement 
Appropriate duration language (e.g., the ICs will remain in 

1 J,> ., f ~"j '-,; J: .. • 
, E]!:ag1pl~~, of ql~aJalld,99.Q1Pf~hQn.&i}'t\ ~Rj~p,ijy~s!iAel4dr:;P.f~Jaib.j!.t4~ ~~velopment and use of property 

for residential housing, elementary and sec,Qn"laWfs9h~pl§I,¥hjJp,-,c,;WHJa~iliti~&,~.d playgrounds; prohibit the 
ing~~tipn 9J gtolXQ~ :w~tl<r; propip}~ w~I~-W;i}lipg,,€::l\~Pf fQF,'mCllnJ,t9rmg,$)~J~.1t1lt4()rized in the EPA and State 
approved monitoring plans; and, maintain the 12; iQ~h,v!'lg~J:!1t~v'!'l~~qJ~ l~yertq ItQ1i~ ,ecological contact. 

, " ~,/ ',' J '1 • • 

9 Layering I Cs means using diffetent types of lCs at the, same time to enhance the protectiveness of the 
remedy~ UsingICs in; series ("&t\riJlluse'?) is the use 'of IGs at different ,pointll inth~ investigation and remediation 
process to ensure the short- and long-tel:m protection of human I;t~,alth and tl;te el).vironment. 

6 
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.'.' 

• 

'. 

effect until cleanup levels that allo.w for UUIUE are 
reached) 

Have ICs been implemented? Ho.w So.? 
Ho.w do.·the Ie instruments/mechanisms,descrihed in the decisio.n 
do.cuments co.mpare-with what has been implep1entedE or planned? 

. Does the Ie describe the area (e.g., metes and bounds or reference to. 
recorded plator0ther, recorded,survey)-artd asso.ciated restrictio.ns in 
detail? Are ~ssdciated,maps o.r figures·available?;·> 

iI" " Doestheiextent o.fthe IC matchzthe extent o.fthe,needed restrictio.ns, based 
.t 

• 
o.n the co.ncenfratio.ns 'and ~xtent o.f residual co.ntaminatio.n? 

·ljo.esthe pro.prietary control, such.'as restrictive. covenant, sho.w up in the 
chain o.ftitletlteteby'pro.viding no.tice to. ftttureJ'>Whets o.fuse restrictio.ns? 

, tJHo.w, wheiI;;.and ~y .who.m are eaep~o.f the fICs mo.nitored? Ate the results 
, 'I \ • lo.f the IC'mo.ruto.ring routinely and promptly- shartxlwith EPA and the 

,State?: " ·1 '. • ,t" "'" 

• Are there requirements and p;ro.cedures to. l1otify·EPA,and the State if an IC 
'is breached? .'l... , ' .' .' '1". 

• ,'Ate there'measures in place;t0ensuretliatEPAand the State co.ncur, 
'approvero.r receive no.tice of any d:eveloprhent orr~deYelo.pment plans 

. hefo.re 'they '0:eour? " " \ 
."" \:r Ddesthe:lqcal·zo.niilg bQatd have plan~to. approve arty changes in zo.ning? 

Do. any variances exist? ..... . 
• ' Are'theentitiesrespo.nsible fOl::m.onito.'ring altd enforCing ICs'capable and 

willing t6 petfo.rm: these duties presently and in the future? 
• . Is the info.nnatio.n reaching potential reso.urde-useFs;' Mcal go.vernments, 

and invo.lved oitizen groups?· Do.·theyunderstand:therestrictio.ns?lO 
• Are·atlY non,:;HRP stakeholders, involv~ at the sit~ (e;g., develo.pers, lo.cal 

planning trust)? '," ','.1' 

• Are there any unintended co.nsequences resulting fro.m th~ use o.f a 
p~icular IC? . . 

j /' 1" 1,'< 

'" \' ; t 

3.2 What are sotne key legal.questions I shoulcJask? 
,'.(, '. 

~ 1 • t " I ~ ,t, 

.' 1;Iave proprietafy controls ,bee'tiimplel11el1ted in''a, legally' enforceable·'· . , manner? " ., . I '; , •• ,." 'i ' 

'I 
\, ,,), 

10: Th~ re'Yiew te~ c'll;n l?~:m~~t io~atcitJZ«n's gro~ps or CQ:n;unu~it¥ advisorygfQ~P;'~~ ~eli as e;Xapl,iny' , 
public outreach materials or records of meetings held to see if the publici$ .. ware and \fD~erstands the role '9~ lCs in 
the remedy. The Community Involvement Coordinator (CIC) can assist in this task. .\ , ' i 
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• D0es the restrictive covenant or other proprietary control "run with the 
land" (Le., restrictions are binding on all subsequent holders of property 
interests) ? 

• Have the'proprietary controls been recorded with,the Record of Deed or 
other appropriate land records office? '" t. ';,Does.:the recorded proprietary control appear: as an entiumbrance in the 

i title;eommitment? Arethere,pri@r-in;.time.enclimbrances that may 
negatively:impact a Rfoprietary'control (e.g" priO:l':moIltgages, utility 

, " ' 'c'aseItrents))1, Encumbrances will he referencedjn Schedule B of the title 
. :commitment. 'Where appropriate the,enf@rcementteam should notify 
holders of pnior.,.iu.,;tiri1eenoumbrances of restrictive covenants and attempt 
to obtain subordination agreements ff(i):tP them. " ~, , 

.' i ·:Istirere, a grantee or prior ownel!thaV'holds'Uhe proprietary control? 
'! f', iWaS EPA a (grantee or,holder of a property interest? EPA must transfer 

any such interest to the State upon completion of the remedial action 
'pursuaI).Ho'$ection W4,G) ofiCEROLA., " 

• Is EPA a third-party beneficiary for the Ie?, (Ittmany·states, third-party 
; ; beneficiary tights are,considereq r"contnactual'rights" and, thus, EPA may 

btHdentified a,s a third~patty beneficiary of a proprh;~tary control during 
and after completion of the remedial actiort.) J The, enforcement team 

; ;, ' should ,cQnfirm the l'J,vailabilityHof third-party, beneficiary contract rights 
under state law. ':" : ' 

• Does'the legal :descripti0n of the area covered by the Ie match the extend 
of It he area that require~.restrictions?"" '., , . i 

"1 .' i 'JiUrrder a UAO, CD~'or Qth~renforcement agreelllen't, is the current owner 
under an obligati~m' for compliaQ.ce with,the I0? J. 

" If l'J,nyof.the property ih question has 'been 'subdiViided, did restrictions 
transfer to the subdivisions? ' ,! ;" ,1 

J, j' , --;1 t ,; l ~---' 

11 In general, property law establishes a hierarchy of property interests ba'sed ~n the principle that ''prior-in­
time" equals "prior-in-right." For example, property interests recorded after a IQortgage are typically "subject to" 
(or "trumped by") the "prior-in-time" recorded mortgage. Foreclosure of a prior-in-time mortgage may terminate 
those property interests recorded after the mortgage.' As apptoprrtue; the enforcejnent team'sl1ould send letters to 
holders of recorded prior-in-time encun1brances notifYing them of site restrictions and requesting subordination 
agreementsf VI).\;l~r ~ s~bp,~4ip.!ltiQn!,a~~~JT\e}J~" t!t~ ,lH>;14rrqf a. pr\9T;",in;tiJneel}¥J.tJb1k~a,nge ~ould agr~e to treat the • 
restrictive covenant as if it had been recorded before the holger's encumbrance. FQrp~t~r.!\n-time utility easements, 
the enforcement team may want to include sampling, notification, and/or other requirenieniSl as part of a 
subordination agreement. Note that a party that removes an institutional control or breaches ,the institutional control 
may be considereq a CERCLA owner/operator under Section 107 of CERCLA. In addition, a bona fide prospective 
purcl,tas¢r, 'COl1tiguous propertyoWJier, or innocerrt'landowner may lose landoWner'lilibillt;y protection if it does not 
comply With or imped.es'the"effectiveness or integrity of any institutional control.' qERCLA §§ 10 1 (40(F);, ,.' 
107(q)(l)(A)(V),101(35)(A). , :, 

8 
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• Do holders of easements that covet any area within the site boundaries 
know about on-site contamination and associated restrictions? 

~ , ; ,.,' .1'.:' 'i' 

3.3 What are some key additional questions I should ask for Federal Facilities? j., 

Decisions documents' at Federal, Facilities, should ,to ~be, comprehensive and 'detailed since these-, 
serve as-the enforceabk.dd(mments for ilie'sesi1es;'T.he,following,questioris shbuld,be c:onsidered 
in addition to applicable questions presented in sections 3.1 andJ:2., , t , 

• ,Do decision;documeritS iliclude~tlte'fo1l6wirtg:elements?' " • ' . i' ,'," 
• Appropriate duration languagt:h e.g.:, ':La:nd Use Controls in Area A will be 

," maintained ,until, the concentration of haiardpus substances in the soil and 
\~;. ,':gro.lmchvater hrelow en0ugh to allow unlimited use and unrestricted 
,: 1 ":'exp'osRte." , ), ,;; , ", .. :: ,., 

• Details about how.the Ies iwill be implemented, enforced, and maintained, 
including periodic inspections, \ ' 

• Description .of1lhe .internal procedures related tdJCs' that will, be used at an 
active base ,1: .' \ 

• Language,;detailifig theJAgehcy/military service's IG:>responsibilities and 
• c0111mitmehts'including': ',",' , 

,"f":) ,'I f Implementing, maintaining, 'reporting/on, and 'enforcing ICs 
Correction 6f'any Ie breaches' or circUmstances that may 
interfere with the effectiveness of the IC within a given 

'. time peri~d (to days is:suggested) , ]" 
Plans, designs, and reports (inc1uditig periodic 
monitoring/inspection reports) that must be submitted to 

.' ' EPA. for re;vie:w and approM~l, J,' 

..:. 1 Agteementnot to mddify ICs;iimplementation actions, or 
, land use without prior. approval from EPA and the State 
Notification of EPA 'ahd the:8tate about breaches, changes 

, . ' . in .protectiveness status because of I Cs, land/resource use 
, . changes, and property transfellS 

, " Agreementto notify EPA prior· to property transfer and to 
ensure appropriate Ie provisiGns are provided in the deed . 

• Does contamination extend outside the boundaries· of the Federal Facility? How do provisions 
for ICs cover these 'areas?· .' ' , 

.. '. " For active facilities, are there appropr.iate'internal procedures in place to 
J " 'implement the corttrols?' :' '. i. " 

9 
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3.4 What are some key questions related to Ie re.p1e4ly components I should ask during 
the site inspection?' ,,'!.n' ;, 

) 

Pagesd,..5 and D-IILofthe 11Th Guida:n,ce provide ,basiC jnforihation· about: how site inspections' 
should be 'c0nducted.' WheFeappropriate,the'{ollowing lO issues should be,considered when " 
conducting the FYR site inspectionh' " ' ; 'f, 'i 

• Based on the lnspection of the. site and televant,off;.;site areasi are existing 
'; IGs ph~venting exp0,sure?, ,','1" , ; !" 

, ~. lsthe prop,erty being used in a; manner, consistent witht the land, ground 
; . water,' at other.media restti~t'ions?' Arelthere· br€aches';of use restrictions? 

• Has land and/or resource use on, or near, thtLsitc<changed since execution 
:' of the ROD'?, Is 'there any physical eviahince·@f'cUrrent and! Of' impending 

land and/or resource use change.s? ! J' 

.', ,; How'do the ,current landJa11d,res0urce :U:ses' relat.eito exposure'assumptions 
and risk calculations? ; \ 

i' " •• Has'the property. been, sold ,Q,lileaseg.~ 1 Me;,new owners or lessees aware 
of, and complying with, land 8JJ.d!()l~:groun&:water"restrictions? 

•• I Are any informati(l)flal'sigps associatecl with the ICs still intact and legible? 
'., "i'! " A're additionallCs needed?, i"" ,'.' 

3.5 What is some import~nt inf,~rmatiOJl.aboJlt ICs'l 'should consj~er collecting during 
FYR interviews?" ;,.; " " :,' 'i.:; 

• State/local:;goNerpment agenoies or Federal Facilities 
- ',,·i . "H;;rve aP.y breachesiofthe·IC~oocurred, complaints been filed, or 

• '1 lJ!lusuiIl activities. been not~d at the site? If so, how were they 
1 i' 'dddress'ed?,,' . , 

- I, How'ate m:s enforced and vi,olations handled? By which 
department oUlle, govemment entity? What is the enforcement 

i· plan in the event 'of an 1(3 br~aoh? 
,"....,., WhereJdpes'tfte.agenQy(:keepinfonnation ab.out.the ICs? Does the 

agep.cy have an IC tracking system or other applicable database 
'<, im0rinati@nCe,g.",·G]Smq,ps)? . \ '; 

How does the state/looal government coordinate:between its i, ), , 

; , . 'various' departn;lents;lsuch aSiplap,ning, water, pu'Qlic works, 
environment, etc? For example, Wa: p.erson comes to the planning 
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department for a well permit, would the permitting authorities be 
able to adequately determine whether ground water contamination 
is found in the area where the permit issought? 
Does ihe agency have up-to:.datemaps'ofknown contamination 
areas? EPA should provide current maps to these agencies (e.g., 
give permitting authority a reoentmap bfthtt ground water 

, contatnil1:ation plume with property idehtification plots so they can 
denywell,;.dtilling pemiits in the are.~ of known contamination). 
Does the agency have current'zoning.maps? Obtain copies of those 
relevant· to site-related contaminati@n. ~ 

- Are there anygenera:l or specific'ordihances that might be 
considered I Cs for the site; .such as an brdinance prohibiting any 
development/construction within 200 ft. of a landfill? 
Are there any new developments, either constructed or planned, in 
the area of which the agency is aware? Are there any new 
cOhsfrUclion pe:rrnits issued or pending? . ' ! .' F 

What type of monitoring is currently being conducted or has been 
conductetl to determine IC compliariae (e.g., follow-up 
inspections)? . " 
How does the StatelLocal government/Federal Facility make Ie 
information available to property owners, utilities, excavators, 
contracfors,.etc.? ' ," 
What procedures are in place for monitoring requests for variance 
from" or changes to, the governmental control (e.g.,' ensuring that 
recruests are' not made 'to change a zoning ordinance' from. ' 
cO'tnmerciallindustrial to residential ,in, a: 'location that is not cleaited 
up to residential standards)? u 

What procedures are in place for EPA and PRPs to receive notice 
01 any prdpdsed bhanges'to the 1Gs?",! , 
,Is the $tate or other, entity willing and able to, serve as a grantee and 
hold restrictive covenants for applicable properties? 
Dbe's the govetmnent entity have the authority, resources, and 
willingness to monitor and enforce appr0priate ICs? 

',.l... Do site circumstances watrant fu:ttthercoordination and periodic 
, comrt11f11icath:m·with the State and/or local government? 

) ,,1 

• 'Property owner/lessee' 
"""", ,Are pro~erty owners and lessees aware6f, and complying with; 

-ICs? ' .. 
.... ',Does tIre properlY owner:have any plans to 'sell or transfer the 

11 
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property? lfso, what are their plans regarding the property's les? 
Are any covenants or easements relevant to the remedy held by the 
property· owner in addition to those selected in the remedy decision 

,documents?,' , . ' 

. ,. " Other affected parties " ') 
'.',' -(. ' ., i ,ls;th~right ip.fonnation I'eaching the right ~ople at the right time 

:' . (e,~g., are 'grOlmd water weH contractors aware of an ordinance 
". , " .prohibiting, the·drilling 9frw,e,lls)?, ," 

Is there. evidence that'ci.:tizens.are aware of, and complying with, 
i'. ' ,)advisories.ang' local ordina.t;lces (e;g.;tlsh consumption or well-

.' .. : drilling 'pro.hibitions)?,:l .: " , . 

• 1 

4.0 ASSESSING THE PRO~ECTIiV-ENESS OJ'; ffH;EREM'JDDY 

Further guidMqe for;answ~ring Questions· A, B;· ancl C flIl.d mak!ing a protectiveness 
determination for the site can be found in Section 4.0 of the Guida,npe. The following section 
discuSses,IC issues ,that mayjnfiuenc,e the answer,to each <question. }' 

t' ;:, f ~ '"i' ~ ':: ,}, : ' t ' ,i" ,,,,' ';' , i i ;. ~ 

4.1 Question A.\ Is th.e remedy functioning as intend,ed."by the decision docu:t:nents? 

Wher:vYQ,\l,askthis questiono£the remedy f(!lr each. meg,ia (e.g.,; contaminated soil, ground water 
plume) and eacli area,' you Sh(llUhd consider whether needed ICs,·a.r~. ip place and prevent current 
and future exposme to cemtamination. Examples of questions toQQJlsider when answeri1:l,g 
Question A include the following: ," ; 1 " 

l' ; 

• 

• 

.. 
• 

, i.,' 

Are les pmpedy implem.~nteQ. an.d,e.ffeetiv~ it). preventing exposure and 
,protecting1thQletnedy?, Is. e~p0Sl!l'e Q(')c,tl1'l"mg," or likely to occur, because 

, .d:qs'~e h0tin:plaee? :", 
~e the ,emenUQs,the most,appropriate for.the site? Are others needed 
(layering prseries QfIGs)7 . . !, 

Are the les .objectives sufilqiently compteh~n.Sive and clear? Do the Ie 
ins.truments in ,place ·adequ.ately.meet th0se objectives? 
Are les in place to ad~.lress all areas of site-related constituents which are 
at levels that do not allow for UUIUR? . , 

. Axe nJsjnplace t0~address t).e.wly .. ~del1tjfl~(lcQntamination? 
Are les in place to protect the integrity oftl)e remedy? 
Are'those~whp·could potentially brea,ch the lOin the position to receive 
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information about the restrictions imposed by the IC? 
• What type and frequency of monitoring of the IC is necessary to ensure its 

continlledeffectiyeness?' "1.,, , ' ' " ' 

• Were proprietary controls executed appropriately? Will they "run with the 
. !and,?;", Do,proprietary,coJ;ltro'ls show llP in the chain of title? Are 
subordination agreements needed from "prior-iQ.:-tiIPe!~,;encUh1brances? 

• ',AIfe;therecttteriaJor:scenarios,unc1el'{whioh tl(e IG n::t~y no,longer be 
i', needed {e:gl; after MCLs;have becn,met)'2 What is the termination 

plan/procedure?"" " .' Y' ',., , ' 
• Are cuttent ICs more restrictive than originally intended? Do these 

differences adversely affect any reuse possibilities? 
• Have there been any changes to the institutional controls as selected in the 

decision documents? Were these changes routine adjustments, 
modifications, or minor, ch'ang~~ wl1ic.hwere';r.l2asonably:"anticipate~il;>y the 
decision documents? Did the changes fundamentally or significantly alter 

I the final remedy and, thus,/trigge'r a'modi;fication to theirCIPedy (refer to 
,faotnote 3,for·guidance,references)? ,,' 

, ~' , 

I " 

4.2 'Question B. Are' exposure' assumptions, toxicity :data, cleanilplevels, ,and remedial,,· 
"actionfobjectives ,used at the time of the ,remedy selection ,still valid?' , ' 

, , . 
-{, 

When you ask this questio~ for ICs, Y011should cOhsiderwliether land and resource us~ has 
changed at, or near, the site and whether exposure assumptions and risk calculations, used at the 
time of remedy selection~' are still valid. Examples of questions to ask for each contaminated 
area and media when answering Question B include the following:,. ': ' 

• If a toxicity value has cl}anged, does this change affect the protectiveness 
that is provided by the current soope o£ les at the site? 

,·MeIGs in'place that restrict land, ground water, or other media use based 
on current exposure assumptions and current contamination levels for all 
media at this time? 

.' Are interim otadditionaLICs needed based.on'co~tamination'levels 
existing at this time? " I . ' 

,1' ~', J , 

4.3 QUestioh'C.' Has anybthertnfopm~tion come to light that,could call into question the 
protectiveriessi Of the remedy, indudinglthe status O.finstitutiofial controls? 

Site-specific factors'are likely to influence this category. Where appropriate,'theJollowing; 
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questions can be asked: 
, .. 

• Are there any indications that land or other resource ·Uses may be changing in the 
area? ' ,5. ' I 

• ", Has 'state of'localland.use law changed in a way tllat eould"significantly impact 
I 'IGs at the site? " ,;,., ".; ; "r 

• . Hive 'ecological pFoblems been identified· tnaV1nay require~I€s? 
• '; Is vapm intrusidJia real or potential· issue, at the site.? Basecl on current 

knowledge, are ICs regarding the operation ofthc'venti14tion. systems of buildings 
. \ appropriate?, . ,-' . S " ",' • i . .,. • . ; 

; " I, " ' ~i 

.; 0' 
.-''; p-

t .-If 

5.0'<" PROTECTIVENESS DETERMINATI!lN. , '. 

I: ;1., ;. 

The ansWers to ~uestions A/S; ang 'C pr0vid~ information to'infomn the' determination of the 
protectiveness status of the site and to select,apFotectIveness ~1;atement!·[,he protectiveness 
statement is made for each OU prior to Construction Complete and an additiomil'site-wide 
statement is made after the site reaches CC; an IC-specific protective:t;less statement is not 
requir€d~ fwecording to p. 4-13 lof.the;@ui<da;tice, i[,the 'answers to. <Question A,. 13, an:d C ·are yes, 
yes, and no, respectively, theil y«)ul' remedYJnormally, should.be3cdngi'dered~prote€tive"'iHo;wever, 
if the answers to the three questions are other than yes, yes, no, depe,nding on the elements that 
affect eadi question~ ·your re111e<!ly may' be oneJo£>the' folldwing: ' 

, F' ,; 

.0\"." " PJ.1otective; (i.e~,.appr(»pFiate'I~sare in placeca,ndeffective,;no IC violations 
or exposures'areoccUl!ti.ng);, : ; .'. , . " 

• Will be protective once the remedy is completed (i.e., construction is not 
·ye·t complete);: /'.,!, .' . " 111' 'Ii"!. . ' 

• Rmteetiv;e iUiuheshort"term, !how~ver; in brger(for the·remedy to be 
protectiv;e in 'thelopg-tertn; follow~upactions need.to' be taken; 

• , Not!protecti;vejunless the'f@l1owingactilim(s)are.taken in order to ensure 
protectiveness; , ,:;d:,', -" 

. .• " ·Pr:otectiveness'crumot be detennined.unti1 furtherinfonnatio:p. is obtained. 
(A time frame should be provided for,when ·a'fUiotectiveness determination 
will be made. The determination should be made through an addendum, 
which should be issued withi:n 1 year of the FYR ~PQrt date. If this is the 

. " . ( case;lY0upnexvflve .. year, review should ·beduefive 'Yeats from the date the 
. F¥R repdm;,i:s,signed; ·nof the Blg:t;Iatl!lfe date:of thei'~ddendum),. 

In selecting the niqst'appropria~~. proteCtivel1es~ statement for the rernt';iiy,'it isimp.ortantto 
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consider: 

• That a need to conduct further actions does not necessarily mean the 
reffletly is ndt protective; 

• The level of risk associated with the exposure pathway the ICs are 
intended to protect; and ;" 

• The actual potential that people may not comply with the needed 
"",restrictions a~d corlie in contact Witli cOl1ti:utiinants via exp0sUre, pat1;~ways 
·>meailt to bCi,ptofected by,.IGs' ,,' ' \' \ , ,t 

At sites where therei~ no ,eVidence of exposure, implemeriting ICs'may be'nee'dedto'ensute' :long,'" ' 
term protectiveness'ahd,\theitsHo'Ft-temF?,pfotectiv.erl:ess"'st;:ttemept may be usea., Ji6weyer, atl ,.\, , 
other such sites'naving ICs in place'may;be,ii enough of a critieal ph)tectiveness' issue, to, warrant, 
a "not protective"'statement \ !" j,: !'.,.," 'iii " " . 1 ""i 

Attachment 1 'contains examples of Protectiveness Determinations that include IC-specific 
issues!, , ,'" i .,' ',,'" \: ' ., f 

t" 

>' 

6.0 FOLItlGW"UP ACTIONS i .-1 - '; , 

RecommendiltiQrts, follow-up actioris;,andschedules for' alL issues; including those related fo ICs~ 
identified during the FYR should be included in a table as described on p. 4-13 of the FYR 
Guidance. The following are generic examples of recommendations that may be appropriate for 
IC issues: 

• Develop and implement a schedule (with'dates and assigned 
responsibilities) and plan for the selection and implementation of any 
appropriate ICs. 

• Assure that ICTS is updated with any new IC information. 
• Use the remedy selection process (Le., ROD Amendment or ESD) to select 

or document ICs as components ofthe c~ent remedy. 
• Develop ahd implement a plan to oversee and monitor ICs. 
• Develop and implement communication strategies with appropriate 

state/local governmental agencies. 
• Assess possibilities for PRPs to implement and monitor ICs. 
• Assess IC performance criteria, including consideration of the following 

questions: 
Is it necessary to simply improve/optimize the existing IC 
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7.0 Additional Guidance 

structure? 
Is it appropriate to add new Ies or modify existing Ie 
,requirements? 
Is it appropriate to'revisit the r.em~dy? 

',' 

,'r ,i',!"/" \ 

ExistingiIC guioan"ce may be helpful ,in implementing' fqHow-u}1),aqtiQtls'" -These documents 
include Institutional Controls: A Site Manager 's,'(1ut,e/.eJO, Ide.ntifying, Evaluating, and Selecting 
Institutional Controls at Superfund and RCRA·Corrective Action Cleanups, September 2000 
(OSWER!B>3'55;Of74-ES"P, EPA'54o.-f .. 001"005}~d Institu{ional C:ontrols:A Guide to 

! Implementirzgi,MdnitoY'ing, m;d Enjorcingdnstitutional ContflQ[s. at s.upe.r!uY./d, Brownfields, 
FedetalRacility; USI;, and ReM .co'nrective Action Cle.ahlfPs OSWER 9355.0-82 EPA 540-R-
04-002. These and other Ie-related documents C£;l.n be found on the Superfund Ie website at 
http://~.epa.gov/superfund/action/ic/index.htm. 

, ': ,'> -

For Federal Facilities see Guidance on Resolution of Post-ROD Disputes, and the accompanying 
attachments, issued November 25,2003. This guidance can be found at 

-~ttp:1 Iwww.epa.gov/fedfac/documentslpostrod112503.htm. 

Additional information about proprietary controls can be found in Transrnitt(jl of institutional: 
Controls: Third-Party Beneficiary Rights in Proprietary Controls, April 2004. This guidance 
can be found athttp://cfpuh.epa.gov/coropliance/resoW'ces/policies/cleanup/sllperfimQ/. 

" j'i 

, 'l' 
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